ABC’s in Drafting CD&A Disclosure
(Part | of Il)

Presentation for: Presentation by:

Executive Compensation Webinar Series Anthony J. Eppert
February 13, 2020 AnthonyEppert@HuntonAK.com

713.220.4276




Housekeeping: Technical Issues and Questions

= Questions during this presentation
— We encourage questions (even though your audio lines are muted)

— To submit a question, simply type the question in the blank field on the right-hand
side of the menu bar and press return

— If time permits, your questions will be answered at the end of this presentation. And

if there is insufficient time, the speaker will respond to you via e-mail shortly after
this presentation



Housekeeping: Recording, CE Credits and Disclaimer

Recording

This presentation is being recorded for internal purposes only

= Continuing education credits

A purpose of the webinar series is to provide FREE CE credits

To that end, each presentation is intended to provide 1 credit hour in the following
areas:

» CLE: 1 credit hour (CA, FL, GA, NC, NY, TX and VA)
» CPE: 1 credit hour (Texas)

» HRCI: This activity has been approved for 1 (HR (General)) recertification credit hours toward
California, GPHR, PHRI, SPHRI, PHR, and SPHR recertification through the HR Certification
Institute

» SHRM: This program is valid for 1 PDC for the SHRM-CPSM or SHRM-SCPSM

If you have any questions relating to CE credits, please direct them to Anthony Eppert
at AnthonyEppert@HuntonAK.com or 713.220.4276

Disclaimer

This presentation is intended for informational and educational purposes only, and
cannot be relied upon as legal advice

Any assumptions used in this presentation are for illustrative purposes only

No attorney-client relationship is created due to your attending this presentation or
due to your receipt of program materials



About Anthony “Tony” Eppert

Anthony Eppert , Partner

Hunton Andrews Kurth LLP
Tel: +1.713.220.4276
Email: AnthonyEppert@HuntonAK.com

Tony practices in the areas of
executive compensation and employee
benefits

Before entering private practice, Tony:

— Served as a judicial clerk to the Hon.
Richard F. Suhrheinrich of the United
States Court of Appeals for the Sixth
Circuit

— Obtained his LL.M. (Taxation) from
New York University

— Obtained his J.D. (Tax Concentration)
from Michigan State University College
of Law

» Editor-in-Chief, Journal of Medicine and
Law

» President, Tax and Estate Planning
Society



Upcoming 2018 and 2019 Webinars

= 2020 webinars:
— ABC'’s in Drafting Proxy Tabular Disclosure (Part Il of 1) (03/12/2020)
— Compensation Design: How to Maximize Compensatory Deductions (04/09/2020)

— Administrative Perspective on Granting Compensatory Equity: A Checklist of Action
Items (05/14/2020)

— Compensatory Ideas in a Partnership Structure (06/11/2020)

— Public Companies and ESOPs: Check Yes or No (07/09/2020)

— Compensation Committee Governance (08/13/2020)

— Preparing for Proxy Season: Start Now (Annual Program) (09/10/2020)

— How to Design Effective Total Shareholder Return Awards (10/08/2020)

— Building a Compensatory Peer Group: A Step-by-Step Approach (11/12/2020)
— Employment Taxes: The 101 Course (12/10/2020)

= Sign up here: https://www.huntonak.com/en/insights/executive-compensation-
webinar-schedule.html
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Our Compensation Practice — What Sets Us Apart

= Compensation issues are complex, especially for publicly-traded issuers, and
involve substantive areas of:
— Tax,
— Securities,
— Accounting,
— Governance,
— Surveys, and

— Human resources

= Historically, compensation issues were addressed using multiple service
providers, including:
— Tax lawyers,
— Securities/corporate lawyers,
— Labor & employment lawyers,
— Accountants, and
— Survey consultants



Our Compensation Practice — What Sets Us Apart (cont.)

= The members of our Compensation Practice Group are multi-disciplinary within
the various substantive areas of compensation. As multi-disciplinary
practitioners, we take a holistic and full-service approach to compensation
matters that considers all substantive areas of compensation
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Our Compensation Practice — What Sets Us Apart (cont.)

= QOur Compensation Practice Group provides a variety of multi-disciplinary
services within the field of compensation, including:

Traditional Consulting Services Corporate Governance Securities/Disclosure

* Surveys ¢ Implement “best practices” ¢ Section 16 issues & compliance
* Peer group analyses/benchmarking ¢ Advise Compensation Committee ¢ 10b5-1 trading plans
* Assess competitive markets o Risk assessments e Compliance with listing rules
¢ Pay-for-performance analyses ¢ Grant practices & delegations ¢ CD&A disclosure and related optics
e Advise on say-on-pay issues ¢ Clawback policies ¢ Sarbanes Oxley compliance
¢ Pay ratio e Stock ownership guidelines ¢ Perquisite design/related disclosure
e 280G golden parachute mitigation e Dodd-Frank ¢ Shareholder advisory services

¢ Activist shareholders
e Form 4s, S-8s & Form 8-Ks
¢ Proxy disclosures

Design/Draft Plan Traditional Compensation Planning International Tax Planning

¢ Equity incentive plans ¢ Section 83 ¢ Internationally mobile employees
¢ Synthetic equity plans e Section 409A ¢ Expatriate packages
¢ Long-term incentive plans e Section 280G golden parachutes ¢ Secondment agreements
¢ Partnership profits interests e Deductibility under Section 162(m) ¢ Global equity plans
¢ Partnership blocker entities e ERISA, 401(k), pension plans ¢ Analysis of applicable treaties
e Executive contracts * Fringe benefit plans/arrangements ¢ Recharge agreements
e Severance arrangements ¢ Deferred compensation & SERPs e Data privacy
¢ Deferred compensation plans ¢ Employment taxes
¢ Change-in-control plans/bonuses ¢ Health & welfare plans, 125 plans

¢ Employee stock purchase plans
¢ Employee stock ownership plans
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Purpose of this Presentation

= The purpose of this presentation is to discuss drafting points with respect to
the Compensation, Discussion and Analysis (the “CD&A”) of an issuer’s proxy

statement

= To that end, this presentation covers:
— Legal requirements for a typical CD&A disclosure;
— Drafting pointers in order to comply with demands from institutional shareholder
advisory services;
— Overall best practices from a shareholder disclosure perspective and to court the
say-on-pay vote; and
— Examples



Background

= |tem 402 of Regulation S-K was revised by the SEC in 2006

= Purpose of the revision was to require that issuers provide a “principles-
based” discussion of their compensation programs, intended to highlight an
issuer’s rationale for making compensatory actions and decisions



Disclosure Requirements of 402(b) of Reg S-K

= |tem 402(b)(1) requires a discussion of all material elements of an issuer’s
compensation of its NEOs, including:

— The objectives of the compensation program,;

— What the program is designed to award,;

— The compensatory elements;

— Why the issuer pays each element;

— How the issuer determines the amount for each element of pay;

— How the compensatory elements and the issuer’s decisions with respect to such fit
within the issuer’s overall compensation philosophy and objectives; and

— Whether the issuer took into account the results of the recent say-on-pay vote, and
if yes, how



Disclosure Requirements of 402(b) of Reg. S-K (cont.)

Item 402(b)(2) provides examples of how to comply with the requirements of
Item 402(b)(1), including:

What is the issuer’s policy with respect to allocating between long-term and short-
term compensation;

What is the issuer’s policy with respect to allocating between cash and non-cash
compensation, including a description of the issuer’s policy with respect to
allocating between different forms of non-cash compensation;

With respect to long-term compensation, the issuer’s rationale for allocating
compensation to different types of awards;

How the issuer made the determination of “when” awards should be granted;

What specific items of corporate performance are taken into account when the
issuer sets compensation policies and makes compensation decisions;

How certain forms of compensation are structured and implemented to reflect the
issuer’s performance, and whether the Compensation Committee retains any
discretion;

How awards are structured to reflect an individual’'s performance;

Whether clawback or recoupment policies exist, and if yes, how are such
structured,;

With respect to compensation that is materially altered, all factors and decisions
made by the issuer in support of such change

[Continued on next slide]



Disclosure Requirements of 402(b) of Reg. S-K (cont.)

= [Continued from prior slide]

— Whether wealth accumulation is considered by the issuer in making current
compensation decisions;

— Tax and accounting impact on the forms of compensation being disclosed,;
— Whether the issuer has any stock ownership policies or anti-hedging policies;

— Whether the issuer engages in benchmarking, and if yes, then identify the peer
group, the benchmark, and the component elements; and

— The role of executive officers in setting compensation or engaging in its process



Certain Issues: Compensation Philosophy

= Anissuer’s compensation philosophy is the starting point of every CD&A.
Such includes:

— Elements of compensation,

— Weight of each element on compensation,

— Target compensation levels,

— Choice of equity vehicles,

— Division of time-based v. performance-based compensation,

— Use and composition of any peer group,

— Benchmarking targets (if applicable), and

— Link between pay and performance
» Metrics used for short-term and long-term incentive opportunities,
» Relation of such metrics to the issuer’s strategy and operating plan,

» The rigor of the chosen performance metrics and relation to any payout, and
» Actual achievement of performance metrics



Certain Issues: Year Disclosed

= Anissuer is not required to discuss compensation (or performance levels) to
be paid in the current year or in a future year

= Such disclosure is only required to the extent the compensation “awarded to,
earned by, or paid to the” NEO is material to an investor’s understanding of
the compensation disclosed for the prior fiscal year

= However, there are instances where such disclosure could be a good practice.
For example, the issuer might want to show that it acted on poor performance
for the prior fiscal year (e.g., adjust or freeze base salaries, reduce the amount
of equity grants, change performance metrics, etc.)

— Caution: that once an issuer begin making such disclosures, it will likely be
expected by investors in future years



Certain Issues: Performance Targets

= With respect to the reported fiscal year, performance metrics and target levels
must be disclosed, and too, the issuer must disclose the extent to which the
targets were achieved

= However, performance targets may be omitted if:

— The performance targets are not material in the context of the issuer’s
compensation policy and decisions, or

— If performance targets are a material element to the issuer’s compensation policies
or decisions, then the issuer may omit the target if the target involves confidential
trade secrets AND their disclosure would result in “competitive harm” (a very high
standard)

= Keep in mind that a distinction applies with respect to disclosing performance
target levels for the current or future fiscal years

— Most issuers omit disclosing performance target levels on the basis that such is not
material to an investor’s understanding of the prior fiscal year



Examples: Executive Summary

= An executive summary highlights key topics (e.g., pay for performance, and
pay alignment with performance of the issuer)

— Goal is that shareholders will at least read the summary
— Issuer should highlight any changes made to prior practices

— Other topics to consider include:
» Financials of the issuer relative to pay practices,
» Compensation highlights,
» Total shareholder return, and
» Response to say-on-pay vote and shareholder outreach

= An executive summary highlights key topics (e.g., pay for performance, and
pay alignment with performance of the issuer)

= Examples to include with an executive summary are:

— Financial and operational results for the issuer’s last completed fiscal year, with a
focused alignment between the issuer’s performance and the pay of the NEOs;

— Key actions taken with respect to the compensation of the issuer’'s NEOs for the
last completed fiscal year;

— A summary of any changes to the issuer’s compensation governance, policies and
practices, if any; and

— The “What We Do” and “What We Don’t Do” bullet or checklist



Examples: “What We Do” & “What We Don’t Do”
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Examples: Compensation Components
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Examples: Performance Disclosure
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Examples: Performance Disclosure (cont.)
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Examples: Role of Consultant
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Examples: Role of Consultant (cont.)
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Examples: Benchmarking
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Examples: Pay Mix Allocation
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Examples: Perquisites Policy
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Examples: Stock Ownership Guidelines
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Examples: Clawback Policy

20



Don’t Forget Next Month’s Webinar

= Title:
— ABC’s in Drafting Proxy Tabular Disclosure (Part 1l of II)

= When;
— 10:00 am to 11:00 am Central
— March 12, 2020
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